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DECI S| ON

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Regents of the University of California (University) to the
attached proposed decision of .an adm nistrative |aw judge (ALJ).
The ALJ found that the University violated subdivision (c) of
section 3571, and derivatively subdivision (b) of the Higher

Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).?

'MEERA is codified at Government Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references are to the
Governnment Code. Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



» Specifically, the ALJ found that the University failed to provide
-:.requested information that was necessary and relevant for the
Anmerican Federation of State, County and Mini ci pal Enpl oyees
(AFSCMVE) to fulfill its duties under the Act. The University
filed four exceptions to the proposed decision contending that
the ALJ failed to consider that: (1) the University did provide
information; (2) the information canme forward slowy because of
the University's decentralized decision-nmaking process; (3)
AFSCMVE did not request that inplenentation of the budget cuts be
del ayed; and (4) AFSCME declined to neet with the University

~-concerning the inpact of the cuts. AFSCME filed a brief response

- to these exceptions.
We have carefully reviewed the entire-record, including the

proposed decision, the transcript, the University's exceptions,

enpl oyees - because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
“applicant for enploynent. or reenpl oynent.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

(d) Domnate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another. However, subject to
rules and regul ati ons adopted by the board
pursuant to Section 3563, an enpl oyer shal
not be prohibited frompermtting enpl oyees
to engage in neeting and conferring or :
consul ting during working hours w thout |oss
of pay or benefits.



and AFSCME' s response thereto, and, finding the ALJ's findings of
findingsoffactandconclusiohsofIawtobesubstantialnyreeoferror

adopt the ALJ's proposed decision as the decision of the Board

itself. - We wite separately, however, to address one m nor

factual error made by the ALJ and to briefly address the

Uni versity's exceptions. W also wite separately to address the

alleged (a) violation which the ALJ did not discuss.

DI SCUSSI ON

Factual FError

The ALJ states at .page 12 in his Findings of Fact and at

‘page 19 in his Conclusions of. Law that the University's
~representative, Debra Harrington (Harrington), informed AFSCMVE s, .
ffepresehtative, M chael -Voti chenko (Voti chenko), - of inpending
| ayoffs in.the Recreational Sports Departnent by tel ephone on
April 4, 1989.°2

“.The University. -excepted to this finding contending there is
ndfévidencenthat-Fhrrington.and-VOtichenko.actually spoke to each
ot her onzApriI,4. :Véfagree that .the adm nistrative record.does
not support a finding that the parties spoke to each other on
this date. Rather, it appears fromthe exhibits entered into the
record that Harrington nerely left a nessage at Votichenko's
office on April 4. The record does establish, however, that
Harrington followed that nessage'mjth a letter dated April 5,
t hen spoke with Votichenko by tel ephone on April 7. Furt her,

both:the April 5 letter -and April 7 conversation appear to cover

"2Unl ess ot herwi se identified, all dates refer to 1989.
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the sane subject matter that the ALJ incorrectly identified as

di scussed on April 4. (i.e., layoff of the storekeeper in the
RéCreationaI'Sports Departnent). . Thus, although the ALJ
identifies April 4 as the date of their discussion, the
conversation did not, in fact, occur until April 7

Not wi t hst andi ng thfs m stake, the ALJ's reference to April 4
constitutes harmess error since his findings concerning the
subject matter of their conversation were not dependent upon the
preci se date of the conversation.

Excepti ons

“In-addition to the“above, -the University also states four
.gener al ~~exceptions to the ALJ's proposed.decision.?
-Specifically, the University cont ends:

A [The ALJ failed] to Find that the

~ University Provided Charging Party with the
| nformati on Necessary to Meet Its Lega
obligations and to Find that the Collective
Bar gai ni ng Agreenent Governed the Paraneters
and Procedures by Wich Personnel Actions Are
to Gccur.

B. [The-ALJ failed] to Consider the Fact

~that Due to the Decentralization of the
Deci si ons Regardi ng the Budget Cut-Backs
[sic] and the Freeze Information Cane Forward
Slowy and Was Not Avail able as Late as June,
1989.

C [The ALJ failed] to Consider the Fact
that Charging Party Declined to Meet with the
University Regarding the Inpact of the Cuts.

. %Gince, as discussed below, we do not find the Uni versity's
- exceptions neritorious, it is unnecessary to restate in detai
the:alleged errors or each of the University's argunents nade in
"support of its exceptions.



D. [ The ALJ did not] Consider the Fact that

AFSCVE Never Requested that the University-

Del ay Inplenentation of the Cuts Until AFSCME

Had All Information It Deenmed Necessary.

In review ng these exceptions, it is inportant to note the

Uni versity does not contend that AFSCVE had no right to the
information, i.e., that it was not relevant to AFSCME s duties as
an exclusive representative. The University al so does not
di spute that Harrington possessed two nenps, one dated
February 2, and the other dated February 23, and that each
contai ned information that would have addressed sonme of AFSCME's
‘inquiries. Further, there appears to be no dispute that AFSCVE' s
~-requests were clear and unanbiguous with respect to its interest.
“in obtaining.information or the subjects of the information
sought. - Also not disputed in the exceptions is the ALJ's finding
that the University was placed on notice as to AFSCME' s interest
in obtaining information as a result of a February 9 tel ephone
conversation between Votichenko and Harrington, and Votichenko's
letter to Harrington dated February 14. Finally, the Univefsity
does not dispute that Libby Sayre (Sayre), a local representative
for AFSCME, acted at Votichenko's request by sending Harrington a
letter on February 27 requesting further information, or that
Sayre's letter nerely particularized Votichenko' s request.
I nstead, the University primarily contends that information was

provided as it becane available and that the ALJ failed to

consi der those facts in arriving at his decision.*

. " “PERB Regul ation 32300(a) provides that a statenent of
exceptions shall specify the issues, pages and grounds w th which
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The University's exceptions, however, are without nmerit for
the foll ow ng reasons.
First, the exceptions nerely restate argunents nade before

the ALJ at the formal hearing. Thus, while the Board applies a

- de novo standard of reviewand is free to draw its own

conclusions fromthe record (Santa_C ara Unified School District

(1979) PERB Decision No. 104), we find no justification in this
case to deviate fromthe ALJ's analysis since his findings of
fact and conclusions of law are anply supported by the record.

We also do not find persuasive the University's contentions
that it provided the requested information or that the ALJ failed
to consider certain evidence favorable to the University in
arriving at his decision.

The record establishes that Harrington failed to disclose
the February 2 and February 23 nenos which the ALJ determ ned
cont ai ned .the requested information, or ot her wi se provi de the
‘information contained in the menos. The University attenpts to. .
justify its conduct by arguing that Harrington discussed the
information covered in those nmenos wth Votichenko during their
t el ephone conversation on February 9 and followed their

conversation with a letter dated March 6.

each exception is taken to the ALJ's proposed deci sion.

Subdi vision (c¢) of Regulation 32300 further provides that any
exception not specifically argued is waived. PERB Regul ations
“‘are codified at California Code of Regulations, title 8, section
.31001 et seq.



This argunent fails, however, because providing information

Son “February 9-in & tel ephone conversation does not satisfy the
"University's obligation to provide relevant information requested
both during and subsequent to that conversation.® This is
particularly true where the accuracy of that information is later
pl aced into question by the February 17 publication of an article
in The Daily_Californian which quoted extensively from the
University's February 2 meno and, arguably, contradicted
i nformation provided by Harrington to Votichenko. Furt her nor e,
irrespective of the article's accuracy,® the fact it quotes from
“a' University nmeno clearly portrayed the University as having
significant information of concern to AFSCME

--Thus, whi | e AFSCME m ght not have been entitled to specific

copies of “internal University nmenorandum it was certainly

SHarrington, in characterizing her discussions wth
Vot i chenko, testified she discussed the "basic el enents"” of the
.February 2 -and 23 nenos but admtted under exam nation by the ALJ
t hat .she did not provide Votichenko with all of the information .
contained therein. - In reference to providing a list of
departnments funded by the registration and education fees,
Harrington testified that the University knew which departnents
were funded by the registration and education fees and that such
i nformation could have been provided at the tinme she received
Sayre's February 27 letter.

SThe University states in one of its exceptions that the ALJ
failed to consider that Harrington believed the information
contained in IThe Daily Californian article was inaccurate.
Harrington's state of m nd, however, is irrelevant. Furthernore,
a close exam nation of her testinony reveals that Harrington
never testified she inforned Votichenko that the article
contai ned inaccurate information. The University's reliance on
the alleged inaccuracies contained in the meno is therefore.
rejected. Moreover, even-if the article msstated the contents
~of «t he meno, - AFSCME, - under the circunstances in this case, would
be-entitled to verify the accuracy of the information Harrington
‘al  egedly provided in the tel ephone conversation.
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entitled to some definitive source of information other than a
snere:telephohe di scussi on of .the "basic elenments" of the nenos.
‘W find that Sayre's February 27 letter, which the ALJ determ ned
merely .stated nore specifically Votichenko's general inquiry,
constitutes a request for nore definitive information. W
further find that the University did not respond to this inquiry
but nerely advised Votichenko to relay the contents of their
February 9 tel ephone conversation to Sayre.

Al'so without nerit is the University's.argunent that the ALJ
failed to consider the decentralized decision-nmaking process
utilized by the-University. Al though no specific. finding was
-made-on-'thisissue, after. reviewing the evidence and the
‘argunents presented in-the post-hearing briefs and exceptions, it
is apparent the ALJ discounted the significance of that process.
W agree-with his approach. Further, the Board has held that any
unreasonabl e delay in providing information may constitute a

violation of the Act. . (Azusa Unified School District (1983)

PERB Deci si on No. 374, pp. 8-9.)  Accordingly, the fact that
various departnents were in the process of devel opi ng individual
pl ans for neeting their budgeting goals does not justify the
University's failure to provide relevant and readily avail able
i nformati on contained in the February nenos.

The University further contends AFSCME' s right to the
information only arises once the decisions have been made. W
note, however, the University provides no |legal authority for its

hypot hesis. - Moreover, its theory contravenes a fairly clear line



of decisions, which the Board has generally followed, by the
-Nat i onal :Labor -Rel ations Board (NLRB) and federal courts
concerning the duty to provide information.’ (See generally,
Morris, The Devel opi ng Labor Law (2d ed. 1983) pp. 617-621; 1d,..
(1982-1988 supp.) pp. 323-234.) The University's argunent is
therefore rejected.

In its third exception, the University contends the ALJ
erred by failing to consider that AFSCVE failed to neet with the
Uni versity concerning the inpact of the cuts. The exception is
w thout nerit. Requests for information are not contingent upon
'schedUIing”a meeting with the enployer.

The's Uni versity's-final- exception, contending that AFSCME . ...
“failed-to request -that the cuts be delayed until it had al
necessary information, also is rejected. The obligation to
‘provide information in response to-a-request is sinply not
‘condi ti oned upon another request that the enployer delay taking
sone -action.

For the reasons expressed above, each of the University's

exceptions and argunents are rejected.

"Alt hough the Board is not bound to follow NLRB deci sions,
it wll take cognizance of themwhere appropriate as an aid in
i nterpreting anal ogous requirenents under state |abor
| egi sl ati on. (Carlsbad Unified School District (1979) PERB
Deci sion No. 89; _Los Angeles Untjied School District (1976) EERB
Decision No. 5 (prior to January 1, 1978, PERB was known as the
Educati onal Enpl oynment Rel ati ons Board); Regents of the
University_of California_ (Statewi de University Police
Association) -(1983) PERB Decision No. 356-H _Fire Fighters Union
Local 1186 v. Gty of Vallejo (1974) 12 Cal.3d 608 [116 Cal.Rptr..
507].) '




Violation of HEERA tion 71f

~The conplaint, as anended, alleged that the University
vi ol ated subdivisions (a),* (b) and (c) of section 3571 of the
Act. At the conclusion of the formal hearing, the ALJ determ ned
that the University violated subdivisions (c) and (b):? he did
not, however, address the (a) violation in the proposed deci sion.

| nasmuch as we have found that the University's conduct

vi ol ated subdivisions (b) and (c) of HEERA section 3571, we
further find that this conduct also violated section 3571(a).
Under HEERA section 3565, higher education enpl oyees have the
right to participate in the activities of the enpl oyee
"organi‘zation-of..their-choosing for-the purpose of representation:
on all -matters of enployer-enployee relations and for the purpose
of nmeeting and conferring with the enployer about matters within
t he scope of bargaining. The University, by failing to provide
requested information in a tinmely fashion to AFSCME, effectively
interfered with the rights of enployees under HEERA section 3565-
to have,their exclusive representative. bargain on their behalf.
This interference constitutes a violation of HEERA section

3571(a).

8Al t hough the ALJ did not articulate his analysis in finding
that the (b) violation was derived fromthe (c) violation, we
neverthel ess agree the University's actions justify that finding.
Under HEERA section 3570 the exclusive representative has the
right to bargain on behalf of its exclusively represented
menbers. By refusing to provide information, the University.
- effectively-denied AFSCMVE its right to bargain on behalf of its
-menbers for whomit is designated the exclusive representative.
Thi s conduct viol ates HEERA section 3571(b).
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ORDER
Based upon the foregoing findings of fact, conclusions of
aw and the entire record in this case, it is found that the
Regents of the University of California violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act section 3571(a), (b)
and (c). Pursuant to section 3563(h), it is hereby ORDERED t hat
the Regents of the University of California, its president,
chancellor(s) and its representatives shall
A CEASE AND DESI ST FROM
1. Failing to provide, upon demand, to AFSCME, as an
“excl usi vexrepresentative of University enpl oyees, all i nf or mation
it hat “as ‘necessary "and:rel evant - for . AFSCME to discharge its duty -
-'of‘represéntation.
2. Denying to AFSCME rights guaranteed to it by the
Hi gher Education Enpl oyer- Enpl oyee Rel ati ons Act.
B TAKE- THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
- EFFECTUATE THE PURPOSES OF THE HI GHER EDUCATI ON
- - "EMPLOYER- EMPLOYEE RELATI ONS ACT:

1.0 Wthin thirty-five (35) days follow ng the date
the Decision is no longer subject to reconsideration, post at al
wor k | ocations where notices to enpl oyees afe customarily placed
-at the University of California, Berkeley canpus, copies of the
Noti ce attached as an Appendi x hereto, signed by an authorized
agentlof the enployer. Such posting shall be maintained for a
.period of thirty (30) consecutive workdays. Reasonable steps

shall be taken to insure that this Notice is not reduced in size,

defaced, altered or covered by any other material.

11



2. Witten notification of the actions taken to
cconply with this Order shall be nmade to the San Francisco
‘Regional Director of the Public Enploynent Relations Board in

accordance with her instructions.

Chai rperson Hesse and Menber Carlyle joined in this Decision.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-294-H,
Anerjcap Federation of State, County_ and Minicipal Enployees v.
Regents of the University of California, in which all parties had
the right to participate, it has been found that the Regents of
the University of California violated the H gher Education
Enpl oyer - Enpl oyee Rel ati ons Act, Governnent Code section 3571(a),
(b) and (c).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A.  CEASE AND DESI ST FROM

: 1. Failing to provide, upon demand, to AFSCI\/E as an
'excl usi ve representative of University enployees, -all- information
that is necessary and relevant for AFSCVE to discharge its duty
of representation.

' 2. Denying to AFSCME rights guaranteed to it by the
Hi gher Educati on Enpl oyer- Enpl oyee Rel ati ons Act.

Dat ed: . REGENTS OF THE UNI VERSI TY OF
CALI FORNI A

Aut hori zed Agent

" THIS IS AN OFFI G AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
- THERTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY

MATERI AL.



STATE OP CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

AMERI CAN FEDERATI ON OF STATE,
COUNTY AND MUNI Cl PAL EMPLOYEES,

Unfair Practice

Charging Party,
Case No. SF-CE-294-H

V.

REGENTS OF THE UNIVERSTY OF
CALIFORNIA,

(11/15/90)

)
))
)
)) PROPOSED DECISION
)
Respondent. ):

Appearances: Ron Reeves for the American Federation of State,
County and Muni ci pal Enpl oyees; Joyce Harlan for the Regents of
~the University of California.
~-Before Allen R . Link, Adm nistrative Law Judge.
PROCEDURAL, _HI_STORY

On June 15, 1989, the Anerican Federation of State, County
and Muni ci pal Enpl oyees (hereafter AFSCVE or Charging Party)
filed an unfair practice charge with the Public Enpl oynment
Rel ati ons Board (hereafter PERB or Board) against the Regents of
the University of California (hereafter Respondent or University)
alleging a violation of subdivisions (b) and (d) of section 3571

of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act
(hereafter HEERA).1!

! The Higher Education Employer-Employee Relations Act is
codified at Government Code 83560 et seq. All section
references, unless otherwise noted, are to the Government Code.
Section 3571 states:

3571. UNLAWRL BEMALOYER PRACTICES

It shall be unlawful for the higher education employer to do
any of the following:

(a) Impose or threaten to impose reprisals on
employees,- to discriminate or threaten to discriminate

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




On January 16, 1990, the General Counsel of PERB, after an
i nvestigation of the charge, issued both a Partial D sm ssal and
a Conplaint. The Conplaint alleged a violation of subdivisions
(a) and (b) of section 3571. The Partial D sm ssal disposed of
the alleged violation of section 3571(d). On February 8, 1990,
the Respondent filed its Answer to the Conplaint.

On February 27, 1990, an informal conference was held to
explore voluntary settlenent possibilities. No settlenent was
reached.

The fornal hearing was held on May 29, 1990. The parties

briefed their respective positions. The case was submtted for

-«.deci si on on Septenber 4, 1990.

agai nst enpl oyees, or otherwse to interfere with,
restrain, or coerce enployees because of their exercise
of rights guaranteed by this chapter.

For purposes of this subdivision, "enployee" includes
an applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights guaranteed
to themby this chapter

(c) Refuse or fail to engage in neeting and conferring
w th an exclusive representative.

(d) Domnate or interfere with the formation or

adm ni stration of any enpl oyee organi zation, or
contribute financial or other support to it, or in any
way encourage enployees to join any organization in
preference to another. However, subject to rules and
regul ati ons adopted by the board pursuant to -
Section 3563, an enployer shall not be prohibited from
permtting enployees to engage in neeting and
conferring or consulting during working hours w thout

| oss of pay or benefits.



L NTRQDUCT] ON

In February 1989, the University announced its decision to
institute budgetary reductions, including a freeze in hiring and
pronotions in units funded by student registration fees. In
February AFSCMVE, in its role as representative for various
University enpl oyees, requested information fromthe University
concerning the effect(s) of this freeze on University enpl oyees.
In m d-June, when it believed it had not received the requested
information, it filed this charge.

AVENDVENT _OF COVPLAI NT

Pursuant to:a notion of the Charging Party, and w thout
obj ection by the Respondent, paragraph 3 of the Conplaint was
anended to delete the reference to the Charging Party seeking
such information solely for non-exclusively represented
University enployees. This anendnent added to the disputed
issues the matter of whether the University inproperly failed to
~provide requested information to AFSCME in its role as an
- exclusive representative of University enployees. Paragraph 5 of
t he Cbnpfaint, whi ch sets forth the specific subdivisions of
section 3571 that were alleged to have been viol ated, was not
anended to include a specific reference to a section 3571

subdi vision (c) violation.? However, once the notion to include

2 Section 3571 subdivision (c) states

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(c) - Refuse or fail to engage in neeting and
conferring wth an exclusive representative.

3



the represented enpl oyees was granted (w thout objection), the
Respondent was on notice that its actions vis-a-vis its
represented enpl oyees was at issue in the hearing.

JURI SDI CT1 ON

The parties stipulated, and it is therefore found, that the
Charging Party is an enployee organization and the Respondent is
a hi gher education enployer within the neaning of section 3562.

El NDI NGS_OF _FACT

In early February 1989, the Berkeley canpus of the
University of California learned that it would be receiving only
a portion of the recently increased student educat i onal and
registration.fees (hereafter ed/reg fees) revenue. Ed/reg fees ..
are fees paid directly by the students -and are used to support
student services on the canpus. The canpus managenent shortly
thereafter learned that it would be necessary to inplenent 1990-
91 budget cuts in those units that were dependent on ed/reg fees.
It was told that there would be a hiring freeze, but that
.specifics with regard to the budget shortfall would be determ ned
by the individual units. Each unit was to be given a targeted
budget level and it would be responsible for neeting this figure.

Berkel ey Vice Chancell or Roderic B. Park notified the canpus
managenent of the freeze by neans of a February 2, 1989, neno
whi ch described, in general terns, the effect the budgetary
cut backs and the freeze would have on units that depended on
ed/reg fees. The neno set forth specific rules regarding the

cut backs and freeze, and the manner in which exceptions to these



could be effected. These rules were set forth with regard to (1)
< Personnel Actions, (2) Supplies and Expenses and (3) Equi pnent
and Facilities. The first time AFSCME saw this nmeno was
approximately two to three weeks before the formal hearing in
this case.

On February 7, 1989, Berkeley's Acting Provost for
Under graduate Affairs, WIlliamM Banks, sent a letter to the
units under his control explaining the freeze and anti ci pated
budget ary cutbacks. One of the addressees of this letter,
M chel e Wods Jones, testified that she was given an actual
percentage reduction figure by her supervisor. She worked with
her staff to reach this-figure. She believed that the PersonneL
Department’s role was to assist her in inplenenting the
applicable university rules and regulations wth regard to any
i npact the budgetary cuts had on personnel.

Debra Harrington, Berkeley's Manager of Labor and Enpl oyee
Rel ations, "infornmed managenment that she would have to notify both
.the exclusive representatives and the non-represented enpl oyees
of any inpact the budget cuts woul d have on enpl oyees' terns and
conditions of enploynent. She asked that she be notified as soon
as any such plans were devel oped so she could discuss with the
appropri ate nmanagenent personnel the action(s) that nust be taken
to conply with the |abor relations requirenents.

Ms. Harrington contacted the designated enpl oyee
representatives on or about February -9, 1989, to notify them of

.the anticipated budget cuts and hiring and pronotional freeze.



She contacted them by phone as the budget situation was to be
.made public shortly thereafter. As a part of this notification
process she called M chael Votichenko, a representative and
enpl oyee of AFSCME, Council 10, and the person desi gnated by
AFSCME I nternational, an exclusive representative, and the
Charging Party in this case, as the person to whomall notices
shoul d be sent.?

She told himthat (1) there was a hiring and pronoti onal
freeze, (2) the specific budgetary cuts had not been finalized,
(3) supplies and equi pnent would be the first area affected by
t he cutbacks, and (4) she did not know whether the cuts would

-.i npact “the peopl e represented by AFSCME. She al so told him that
exceptions could be made. Votichenko asked her for additional
details. She said she would get back to himwhen nore
information was available. In the notes she made from that
t el ephone conversation she added the following: "units
-responsible for comng up with plans- - would then contact our

.office.and we Wul d-work through as appropriate wth AFSCME. "

On February 14, 1989, Votichenko wote a letter to

Harrington. The entire text of the letter is as follows:
The Union would like to nmeet with the
University to discuss plans for freezing
vacant positions and the possibility of
| ayoffs in the Registration and Educati on

funded units. When you have provided the
Union with specific information about the

3 AFSCME has three locals on the Berkeley campus, all within
Council 10. These locals represent (1) service enpl oyees, (2)
~.clerical enployees and (3) the non-exclusively represented
enpl oyees.



Lnpact _of the cuts _on the enployees
represented by the three locals on the
Ber kel ey canpus, we will contact you to
finalize Plans for a neeting.

(Enmphasi s added.)

Three days | ater, on February 17, 1989, the canpus
newspaper, The Daily_Californian, ran an article on the
anticipated cuts. That article quoted extensively fromthe
February 2 nmeno from Vice Chancellor Park. The newspaper article
al so stated that "the university would be able to conplete
hirings that had already been initiated. The canpus would al so
be able to fill vacancies due to dism ssal and to rel eases during
probationary periods" and "the hiring freeze woul d not be allowed
“to interfere wwth any hiring essential to the health and safety
- of canpus popul ati ons, the operation of canpus prograns and the
fulfillment of legally mandated contracts.” The newspaper al so
guoted Park as stating "the canmpus would al so refuse to reinburse
enpl oyees for all entertainment and nost travel." Votichenko was
particularly interested in one statenent in the article:

Effective imediately, the hiring of all new
enpl oyees, pronotion or transfer of existing
enpl oyees regardl ess of fund source .

w Il not be acted upon .

On February 23, 1989, Vice Chancellor Park sent a five page
menmo to all Managers of Student Fee Funded Units. He began his
memo with the follow ng paragraph

The purpose of this nenorandumis to relate
proposed reductions in the budgets of units
and prograns supported fromregistration fees
and educational fees to the financia

probl ens confronting the State, the

Uni versity and the canpus during the com ng
year and to provide additional information on
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the general procedures_that will be foll owed
in inplenmenting_the cut. (Enphasis added)

He went on to explain the reasons a budget cut was
necessary. He described the traditional uses of reg/ed fees and
set forth the 1988-89 Actual and the 1989-90 Projected Budgets
wi th the acconpanyi ng changes. The neno al so set forth guidance
on priorities to fol | ow when maki ng budgetary cuts and descri bed
the proper procedures to be followed when requesting a waiver of
the freeze. The first time AFSCME saw this neno was at the
formal hearing in this case. Near the end of February,

Vot i chenko di scussed the situation with Libby Sayre, the
president of AFSCMVE!s. Berkel ey canpus Local 3212. . He asked her
to send a letter to Harrington setting forth the specific

i nformati on AFSCVE was seeking regarding the .freeze and budgetary
cuts.

On February 27, 1989, Sayre, using the information contained

in The Daily_Californjian as a guide, sent the followng letter to
Har ri ngt on:

W have received word that the Berkel ey
canpus intends to freeze hiring in sone
cases, and that there nmay be layoffs in
departnents and units which are funded by
regi stration and educational fees. M chael
Votichenko tells nme that you tel ephoned him
with sone sketchy information; the February
17 Daily Cal provides other (inconplete and
unclear) i1nformation. | amwiting to ask
for clarification of this situation. Please
provide a witten response to the follow ng
guestions, as they pertain to non-supervisory
service, clerical, and non-exclusively
represented enpl oyees, w thin the next
fifteen days:




1. Have any enpl oyees been affected by
this hiring freeze?

2. Is there any possibility that any
enpl oyees will be or have already
been laid off as a result of the
freeze?

3. Have recl assification requests, or

recl assification procedures, been
"frozen" or affected in any way?

4. What is, or was, the effective date
of any freeze on hiring and/or
posting of vacancies? WII the
freeze extend into the next fisca
year? WII it affect currently-
listed positions?

5. What Departnents and/or units are
funded by reg and educational fees
at Berkeley? .Has the freeze
affected only these units or have
all transfers, pronotions been
frozen (as suggested in the Daily

Cal ) ?
6. W11l any positions now held by
enpl oyees be elimnated or |ef
I

t
tenporarily unfilled? How wll
this affect preferential rehire
rights of enployees on |ayoff?

Have any enpl oyees on |ayoff status
been affected as of this date?

7. By what nethod have you notified
non- excl usi vely represented
enpl oyees of the freeze? How may
they obtain additional information?
How may they neet with UC
managenent to discuss the
situation?

W need this information to represent our
constituents, particularly with regard to

| ayof f and reclassification. M ke Votichenko
has asked ne to contact you directly for
information in ny capacity as Canpus
Representati ve.

| am di sappoi nted that you have not felt it
"necessary to provide any witten notification
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or information to the union concerning
sonething so basic as a hiring freeze,
especially in light of the fact that you have
supplied information to the Daily_Cal. And
you have apparently supplied no information
at all to all non-exclusively represented
enpl oyees. Is it necessary to rem nd you
that it is not sufficient to notify AFSCME of
changes in terns and conditions of enploynent
when these changes affect non-exclusively
represented enployees? You have a |ega
obligation under HEERA to notify affected
enpl oyees. |If you need information about
This distinction, please contact the Office
of the Ceneral Counsel; they have handl ed
Unfair Labor Practice Charges in connection
with this basic principle of notification of
non- excl usi vely represented enpl oyees.

If you contend that we are not entitled to
the informati on we have requested in this
letter, or if you do not intend to provide
the information.for any reason, please notify
me inwiting within the next ten days. |If
you do intend to supply the information
requested, but not within fifteen days,

pl ease let ne know this within ten days.

On March 3, 1989, Harrington contacted all of the
appropri ate managenent personnel telling them that AFSCVE "has
expressed a strong interest in the effects of any plans to
+resolve the Education and Registration Fee reductions upon staff
enployees ... " She asked these managers to remind their units
of the need to contact the Personnel Ofice as soon as proposed
pl ans were devel oped.

On March 6, 1989, Harrington sent the following letter to
Vot i chenko:

Pl ease be advised that | received the
attached letter fromLi bby Sayre. First, |
think it would be hel pful if you would rel ay
to Ms. Sayre the information which | provided
to you over the tel ephone before the article

inthe Daily_Californian. Second, you have
been identified as the contact person for
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these matters. |If AFSCME would like to

redel egate this issue to Ms. Sayre for
handling, | would appreciate witten
confirmation of this redel egation. |
understand Nadra Floyd is the individual who
is enpowered to nake such redel egati on.
Finally, an update on the status of the
situation. As | advised you on the

t el ephone, departnents are being charged with
the responsibility to cone up with proposed
pl ans for handling the budget cuts. Also, as
| advised you on the tel ephone, when the
proposed plans are devel oped, the Personnel
Ofice wll review them and contact your

of fice as appropriate regardi ng issues
affecting enpl oyees. Please be advised that
the plans have yet to cone forward. Also, it
is ny understanding that no |ayoff,
classification freeze actions have occurred
as a result of the freeze.

| do expect to be receiving information .
shortly. Therefore, | would appreciate an
early response fromMs. Floyd with respect to
redel egation of the matter to Ms. Sayre so
that the information can be appropriately

di rect ed.

Harri ngton never received a response from Votichenko, Sayre
or Floyd regarding a change in the designated AFSCVE
~representative. She continued to contact Votichenko exclusively,

-The. Berkel eyan, a canmpus newspaper for faculty and staff of
the University of California at Berkeley, in its March 8-21,
1989 issue, discussed the budgetary cutback in an article
entitled "Prograns Funded by Student Fees are Faci ng Budget
Cuts." That article quoted extensively from Vi ce-Chancel |l or
Park's February 23 neno. The newspaper stated the "only
exceptions to the hiring freeze are positions needed for health

and safety, performance of essential services, or fulfillnment of

-.contractual and legal obligations. Also exenpt fromthe spending
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freeze are office supplies and informational nmaterials that are
.essential to a programis continued operation." It ended the
article with the foll ow ng paragraph

The Student Fee Commttee and topranking

officials overseeing the affected units w il

recommend targets for budget cuts. Park wll

make the final decision.

The deadline for determning how to cut
budgets is July 1.

On April 4, 1989, Harrington and Votichenko tal ked on the
tel ephone. She told himof inpending layoffs in the Recreationa
Sports Departnment. He asked for nore general information about

- the manner in which the budgetary cuts and freeze woul d be

-~ i npl emented. = She said she had no new infornmati on but woul d get

-to himas soon as it was avail abl e.

Recreational -Sports Departnent Personnel Actions

On April 5 Harrington wote a letter to Votichenko notifying
AFSCME that a Storekeeper in the |ocker roomfacility in the
‘Recreational .Sports Department would be laid off effective My
~31;,-1989. . She invited AFSCME to submt witten conments
concerning the inpact of the layoff or to call regarding the
scheduling of a neeting on the matter. This was one of a series
of layoffs in this Departnent. On April 13 AFSCME agreed to the
| ayof f process. On April 19, 1989, sone of the affected
enpl oyees were notified of their inpending |ayoffs.

On April 25, 1989 Harrington sent a letter to Votichenko

which referred to their discussion of April 13. She notified him
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that pursuant to that discussion "the university will be issuing

| ayof f notices."

‘Student Activities and_Servjices_ Departnent Personnel Actions
On May 10, 1989, Harrington wote to Votichenko. The

letter, inits entirety, is as follows:

This follows ny previous correspondence to
you regardi ng education and registration fee
budget cuts on the Berkel ey Canpus, and your
expressed interest in being notified
regarding the effects of such actions on

per sonnel

Pl ease be advised that the Student Activities
and Services (SAS) Departnent is planning a
reorgani zation in order to neet education and
regi stration fee budget cuts. The follow ng
actions are proposed:

1. The Program Anal ysis and Devel opnent
Conmponent and the Project Liaison and
Coordi nati on Conponent will be phased
out July 1, 1989. The staff in these
two conponents will be reassigned to the
Student G oup Advising Conponent and the
Oientations and Information Service
Conmponent and downward reclass of one
Student Affairs Oficer |V position to a
‘Student Affairs Oficer Il position.
Plans call for the retention of the
.incunbent, a probationary enployee, in
the position at the lower level in order
to avoid a layoff.

2. Legal Services will report directly to
the Director.

3. A Secretary Il position, currently
assigned to Program Anal ysis and
Devel opnent will be reassigned to

Oientation and Infornati on Services.

4. The plan calls for the re-establishnent
of four Student Affairs Oficer
positions as 11 nonth positions.
Currently two of the positions are
twel ve nonth positions and two of the
positions are 10 nonth positions.
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5. Proj ect Liaison and Coordination wll be
reassigned to Orientation and
| nformati on Servi ces.

6. The Spirit Goup function will transfer
from SAS to the Departnent of
Recreational Sports. Please be advised
that no enployees are involved in this
transfer.

7. The Multicultural/Ethic Specific
Programm ng, Program Devel opnent,
Cultural Enrichnment, and Residentia
Life functions will transfer from SAS to
the Ofice of the Dean of Students.

Pl ease be advised that no enpl oyees are
involved in this transfer.

As you wll note a nunber of the changes

. .represent reassignnents within the Departnent
or reassignnents of functions to other
departnents that. do not include staff. Thi s
information is being provided to you to
assi st you-.in understanding the organization
changes that are being pl anned.

If you wish to submt comments regarding the
- effects of the planned changes on personnel,
- please submt themto ny office by May 30,
1989. If your organization w shes to neet to
di scuss the effects of the planned changes
upon personnel, please contact Cynthia
Burnham at 642-0429 to arrange a neeting.
Pl ease nake this contact as soon as possible
- so that a nmutually agreeable neeting tine
prior to May 30, 1989 can be arranged.

AFSCME submtted neither comments nor a request for a
meeting to discuss the personnel changes or the reorganization.
Relatjons Wth Schools Departnent Personnel Actions

On May 24, 1989 Harrington notified Votichenko of a pl anned
layoff in the Relations with Schools Departnent. She told him
that the University "would like to issue the layoff notice to the
enpl oyee on June 1, 1989, with an effective date of June 30,
+1989." As this tinme-line could inpact AFSCME s right to neet to
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di scuss the effect of the layoff action, she asked if the "above
descri bed process is acceptable to AFSCME". Voti chenko contacted
Harrington on June 1, 1989, and stated AFSCME had no objections
to her proposal regarding the layoff of the enployee in the
Rel ations with School s Departnent. She renewed her offer to neet
on the effects of the layoff. AFSCVME did not conmuni cate any
request to neet on this mtter.
On June 7, 1989, Frank |I. Ketcham Budget O ficer, wote

Harrington the follow ng neno:

Your April 11, 1989 neno noted that AFSCME

had requested a listing of those units that

have received cuts in their Educational and/

or Registration Fee budgets.

Sonme deci sion nmakers have yet to totally

finalize the cuts they will assign to

specific :units (though agreeing to achieve
their overall target). However, rather than

further delaying ny response, | thought |
woul d sent you what | have. As you know the
reductions that will be assessed were

determned in consultation with the (ASUC
Comm ttee on Student Fees.

~Acconpanying this-neno.was a list of ed/reg fee units.
On June 13,: 1989 Harrington wote.to Votichenko as foll ows:

This follows your request for identification
of the units which may be affected by the
Education and Registration Fee cuts descri bed
in previous correspondent. A list of the
units is provided below. Please be advised
that this list is tentative. Furthernore,

pl ease be advised that the budget cut plans
w Il not necessarily inpact personnel.

Attached was a list of thirty-three units. She concl uded the
letter with "If you have any questions, please contact nme."

The actions in the three described departnents were the only
personnel actions taken as a result of the ed/reg fees funding

15



cut backs. In general the cutbacks were achieved through a
reduction in supplies, equipnent and travel or in new or
i ncreased user fees.

The University has net in the past regarding |layoffs
pursuant to AFSCVE' s request. On sone occasions, changes in the
proposed pl ans have been made, and, in at |east one instance, a
proposed | ayoff action was reversed.

| SSUES

Dd the University fail to provide specifically requested
information that was relevant and necessary for the Association
“to fulfill its responsibilities, in violation of subdivisions (a)
~'(b) or (c) of section 3571?

CONCLUSI ONS OF LAW

As a general rule, enployers are required to provide al

“~information that is necessary and relevant for their enployees'

representative to discharge its duty to represent them Azusa

Unified School District (1983) PERB Decision No. 374; = M. San

Antoni o Conmmunity -College District (1982). PERB Decision No. 224;

Stockton Unified School District (1980) PERB Decision No. 143.

This policy is designed to facilitate effective bargai ning and
di spute resolution. Failure to provide relevant information to
an exclusive representative is a refusal to bargain, a violation
of section 3571(c).

However, a non-excl usive representative is granted no
i ndependent right to such information. The University does have

. a duty to provide such information to its non-represented
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enpl oyees, but the rights of the non-exclusive representative, to

the extent that they exist, -are derivative; they are the rights

of an agent or representative of the enployees. Regents_of_the
University of California v. PERB (1985) 168 Cal. App.3d 937, [214
Cal . Rptr. 698.]

There was no evidence proffered at the formal hearing, nor
was there an allegation in the charge that AFSCVE was requesting
such information as an agent of a specific enployee(s). Both the
February 14th and 27th letters were witten on AFSCME | etterhead
and signed by AFSCME officials. Its failure to identify its
derivative right to such information is fatal to its charge.
AFSCME was not entitled to such information in its own nane.
Therefore, its cause of action with regard to non-excl usively
represented enpl oyees is denied.

In any "failure to provide information" charge the first
i ssue that nust be examned is whether the material requested was
‘necessary and relevant to the representative's duty to represent.
Jdts. menbers.

AFSCME was attenpting to obtain information regarding a
budgetary cutback and a hiring freeze in ed/reg fees departnents.
It was given little or no information regarding either the
procedures to be followed or the extent to which such cutback and
freeze would inpact terns and conditions of enploynent. It
requested additional information fromthe University so as to
informits nmenbers about the potential inpact of such actions on

their enpl oynent status. It is therefore determ ned that such
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i nformation was necessary and rel evant to AFSCME' s
representational responsibilities.

The second issue that nust be exam ned is whether AFSCMVE
made a clear and unconditional demand on the University for such
materi al .

On February 9, 1989, after Harrington's initia
notification, Votichenko asked her for additional information.
She replied that she would provide it when it becane avail abl e.
On February 14 he wote Harrington regarding a neeting that he
woul d schedul e once she "provided the Union with specific
i nformation about the inpact of the cuts on the enpl oyees "
On February 27, 1989, Sayre, at Votichenko's request, asked
Harrington for a clarification of the information she
(Harrington) had supplied to himby phone on February 9.

She-asked for, anmong other things, specific information
regarding (1) the hiring freeze, (2) reclassifications, (3) the
potential for-layoffs, -(4) the chronol ogi cal. parameters of the -
hiring freeze, and- (5) a list of the canmpus' reg/ed fee
departments. The only information given to AFSCVE after the
initial contact on February 9 concerned specific |ayoffs or
actions that directly affected enployees' terns and conditions of
enpl oynent. . There was no information supplied regarding the
procedures by which the individual units were to exercise their

di scretion or the paraneters of such discretion.
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More specifically, the University failed to tell AFSCME

. (1) that the freeze on hiring, pronotions, and transfers of

enpl oyees was only effective until the unit had "effected its
assigned cut", (2) that reclassifications would "continue to be
submtted through normal channels", (3) anything about the
potential of layoffs until April 4, 1989, when Harrington called
Votichenko and told himthat a Storekeeper in the Recreationa
Sports Departnent would be laid off shortly, (4) the freeze was
effective on February 2 and would continue in effect for each
unit until it met the predeternmined budget reduction targets and
(5) which canpus-departnents were funded by ed/reg fees and
therefore subject to the freeze.*

Al of the listed information was readily available in
~.Park's two nenos dated February 2 and February 23, 1989.

The University's contention that "it was not obligated to
respond to Sayre's inquires is not sufficient to absolve it of a
violation in this case. Votichenko's general inquiry to
‘Harrington.on February 9 and his letter of February 14 were
sufficient to put the University on notice that AFSCME was
interested in obtaining information regarding the procedural
aspects of the inplenentation of the hiring freeze and budgetary
cut backs and not just asking for a notification of the decisions

made by the University that affected the terns and conditions of

* The fact that the University on June 13, 1989, finally
provi ded AFSCMVE and Votichenko with a "tentative" list of units
"which may be affected " by the ed/reg fee cutbacks does not
. absol ve ‘the University fromthe consequences of its failure to
wprovide such information for over four nonths.
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enpl oynent . Sayre's letter nerely particularized Votichenko's
‘general request.

Based on all of the foregoing, it is determned that the
University did refuse to provide requested information that was
necessary and relevant for AFSCME to fulfill its duty of
representation to those enployees for whomit was an exclusive
representative.

Wth regard to those enployees for which AFSCVE
is the exclusive representative this failure to provide
interferes with AFSCVE's duty to effectively negotiate on their
behal f and the duty to nonitor conpliance with the collective
bargai ning contract, a violation of section 3571(c). This sane
conduct denied AFSCME its right to represent bargaining unit
menbers in violation of subdivision (b) of section 3571.

Wth regard to AFSCVE's request for information on behal f of
those University enployees that have no exclusive representative,
the-University has no duty to directly provide such information.
As :AFSCMVE' s; Tequest*was -in its own nanme, and not derivatively
t hrough specific enployee(s), the University did not violate the
Act when it failed to provide such information.

SUMVARY

Based on the fqregoing Fi ndi ngs of Fact and Concl usi ons of
Law, and a thorough exam nation of the entire record, it is
determ ned that there is sufficient evidence upon which to
determ ne that the District has violated subdivision (c) of

. section 3571, and derivatively subdivision (b), when it failed to
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provi de requested information that was relevant and necessary for
AFSCME to fulfill it duties under the Act.
REMEDY.
PERB, in section 3563(h), is given the power to

. . . . Investigate unfair practice charges

or alleged violations of this chapter, and to

take such action and make such determ nations

in respect of such charges or alleged

violations as the board deens necessary to

effectuate the policies of this chapter.

In order to renedy the unfair practice of the University and
to prevent it from benefiting fromits unfair |abor practice,
and to effectuate the purposes of. the H gher Education Enpl oyer-
Enpl oyee Relations Act, it is appropriate to order the University
to cease and desist fromfailing to provide necessary and
"relevant information to AFSCME in both its exclusive
" representative and its non-exclusive representative status.

It is also appropriate that the Respondent be required to
post a notice incorporating the terms of this order. The notice
shoul d be subscribed by an authorized agent of the University,
dindicating that it wll conply with the terns thereof. The
notice shall not be reduced in size, defaced, altered or covered
by any other material. Posting such a notice will provide
enpl oyees with notice that the Respondent has acted in an
unl awful manner and is being required to cease and desist from
this activity. It effectuates the purposes of the act that
enpl oyees be inforned of the resolution of the controversy and

w || announce the Respondent's readiness to conply with the

ordered renmedy. See Placerville Union School District (1978)
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PERB Decision No. 69. In Pandol and Sons v. Agricultural Labor
.Rel ati ons Board (1979) 98 Cal.App.3d 580, 587 [159 Cal.Rptr.
584], the California District Court of appeal approved a simlar

posting requirenent. See also, NLRB v. Express Publishing_Co.
(1941) 312 U.S. 426 [8 LRRM 415].
PROPOSED ORDER
Based upon the forgoing Findings of Fact, Conclusions of Law
and the entire record of this case, it is found that the Regents
of the University of California violated sdbdivision (c) and,
derivatively, subdivision (b), of section 3571 of the Higher

Educati on Enpl oyer - Enpl oyee Rel ations Act. Pursuant to section

- 3563(h) it is hereby ORDERED that the Regents of the University

of California, its president, chancellor(s) and its
representative shall
1. CEASE AND DESI ST FROM
A. Failing to provide, upon demand, to AFSCME, as an
excl usive ‘representative-of University enployees, all information
~that is necessary and relevant for AFSCME to discharge its duty
of representation.
B. Denying to AFSCME rights guaranteed to it by the
H gher Educati on Enpl oyer- Enpl oyee Rel ati ons Act.
2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPOSES OFF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT.
A Wthin ten (10) workdays of service of a fina

decision in this matter, post at all work |ocations where notices

.are customarily placed at the University of California, Berkeley
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canpus, copies of the Notice attached hereto as an Appendi x. The
‘Notice nust be signed by an authorized agent of the University of
California, indicating that the University shall conply with the
terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the Notice is not reduced in size,
altered, defaced or covered by any other nmaterial.

B. Upon issuance of a final decision, make witten
notification of the actions taken to conply with this Order to
the San Francisco Regional Director of the Public Enploynent
Rel ations Board in accordance with her instructions. Continue to
‘report inwiting to the Regional Director thereafter as
directed. All reports to the Regional Director shall be
‘concurrently served on the Charging Party herein.

It is further ORDERED that all other aspects of the Charge
and Conpl ai nt are hereby di sm ssed.

-Pursuant ‘to California Adm nistrative Code, title 8,
section 32305, .this Proposed Decision.and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. I n accordance with PERB
Regul ations; the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, section 32300. A docunent is considered "filed"

-~when actually received before the close of business (5:00 p.m)
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on the last day set for filing ". . . or when sent by tel egraph

- .wor certified or Express United States nmil, postmarked not |ater

than the last day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of Cvil
Procedure section 1013 shall apply. Any statenent of exceptions
and supporting brief must be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, sections

32300, 32305 and 32140.

- Dated: . Novenber 15, 1990 -
ALLEN R LINK -

Adm ni strative Law Judge
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